CHAPTER XLV.

TORT IN ONTARIO: ACTION IN QUEBEC:
GRATUITOUS PASSENGER*

The decision of the Supreme Court of Canada in McLean
v.Pettigrew (a) involves fundamental questions of the conflict
of laws relating to the situation in which an alleged wrong is
committed in one country and an action is brought for dam-
ages against the alleged wrong doer in another country. Spe-
cifically, an action was brought in Quebec in respect of a motor
accident which occurred in Ontario, the plaintiff being a gratu-
itous passenger in the defendant's car. If the accident had
occurred in Quebec and the court had simply applied the dom-
estic law of Quebec, the defendant would, by reason of his
negligence, have been subject to quasi-delictual responsibility by
the domestic rules of the law of the forum, and the main
question of the conflict of laws was whether, and to what
extent, the defendant's responsibility in Quebec was affected
by the fact that the accident occurred in Ontario. That ques-
tion involves the doctrine of Phillips v. Eyre (b), and its ap-
plicability in Quebec, and the case of Machado v. Fontes (c), in
which the doctrine of Phillips v. Eyre was applied in England
in circumstances closely parallel to those of McLean v. Pettigrew
itself.

In Phillips v. Eyre (d) Willes J., delivering the judgment of
the Exchequer Chamber, said:

As a general rule, in order to found a suit in England for a
wrong alleged to have been committed abroad, two conditions must
be fulfilled. First, the wrong must be of such a character that it
would have been actionable if committed in England; . . . Secondly,
the act must not have been justifiable by the law of the place where
it was done.

Phillips v. Eyre is not cited by the judges of the Supreme
Court of Canada in McLean v. Pettigrew, but it is of course
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